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1st Session No. 93-456

ADMINISTRATION OF FEDERAL EMPLOYEE LEAVE
SYSTEM

SepTEMBER 10, 1973.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Warptr, from the Committee on Post Office and Civil Service,
submitted the following

REPORT

[To accompany H.R. 1284]

The Committee on Post Office and Civil Service, to whom was
referred the bill (HLR. 1284) to amend title 5, United States Code, to
improve the administration of the leave system for Federal employees,
having considered the same, report favorably thereon with amend-
ments and recommend that the bill as amended do pass.

AMENDMENTS

The amendments are as follows:

(1) On page 2, line 1, strike out “subchapter 1” and insert in lieu
thereof “subchapter 17,

(2) On page 2, line 2, strike out “to this title” and insert in lieu
thereof “of this title”.

(3) Beginning on page 4, strike out line 7 and all that follows down
through line 22 on page 5, and insert in licu thereof the following:

Szkc. 5. With respect to a former employee (except a former
employee under section 6 of this Act) who is not on the rolls
on the date of enactment of this Act, annual leave which ac-
crued after June 30, 1960, but, because of administrative error,
was lost by operation of section 6304 of title 5, United States,
Code, is subject to credit and liquidation by lump-sum pay-
ment only if a claim therefor is filed within three years im-
mediately following the date of enactment of this Act, with
the agency by which he was employed when the Jump-snm
payment provisions of section 5551 of title 5, United States
Code, last became applicable to him. Payment shall be by that
agency at the salary rate in effect on the date the lump-sum
payment provisions became applicable.
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Src. 6. (a) With respect to a former employee of the Post
Oflice Department or a former employee of the United States
Postal Service who had prior civilian service with the Post
Office Department or other Federal agency, who 1s not on the
rolls on the date of enactment of this Act, annual leave which
acerued after June 30. 1960, and before July 1, 1971, but, be-
cause of administrative error was lost by operation of section
6304 of title 5, United States Code, is subject to credit and
liquidation by lump-sum payment only if a claim therefor is
filed within three years immediately following the date of
enactment of this Act with the Postal Service. Payment shall
be by the Postal Service at the salary rate in effect on the date
the lnmp-sum payment provisions of section 5551 of title 5,
United States Code, or comparable provisions of regulations
of the Postal Service, as appropriate, last became applicable
to the former employee. :

(b) With respect to a present employee of the Postal Serv-
ice who had prior Federal civilian service with the Post Office
Department or other Federal agency, anmual leave which ac-
crued atter Jure 80, 1960, and before July 1, 1971, but, because
of adrainistrative error was lost by operation of section 6304
of title 5. United States Code, is subject to credit and Hquida-
tion hy lump-sum payment only if a claim therefor is filed
within three years immediately following the date of enact-
ment o7 this Act with the Postal Service. Payment shall be
by the Postal Service at the salary rate in effect on the date of
enactment of this Act.

HXPLANATION OF AMENDMENTS

Amendinents nuiabered (1) and (2) make purely technical correc-
tions in the languagze of HLR. 1284, us introduced.

Amendient numbered (3) is a technieal amendment which was sug-
gested by the (ivil Service Commission in its report on this bill.
" The purpose of this amendment is to clarify which agency is re-
sponsible for making the payments authorized under sections 5 and 6
of the bill and to clarify which salary rate shall be used as the basis
for such payments.

The amendment does not alter the substance of sections 5 and 6 as
they appear in the introduced bill.

1Purrose

The major purposes of HL.R. 1284 are to—

1. allow employees to accumulate leave over and above currant
maximums if leave was lost throngh no fault of their own through
adninistrative error, exigencies of public business, or illness;

9. provide for improved administration of the leave system by
allowing employees to take leave during the first 90 days of em-
ployment, provide for lump-sum payment for leave over present
maximams in the vear of an employee’s separation, and add new
provisions for repayment for over-credit of leave; and o

5. correct inequities in the accumulation of leave of civilian
employees of the Federal Government who are missing in action.
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CoMMITIEE AcCTION

No hearings were held on this legislation during this session of the
Congress. Ilowever, during the 92d Congress, hearings were held on
similar legislation (FL.R. 12602), which passed the Iouse by unani-
mous consent (committee hearing No. 92-32). The Senate did not take
action on ILR. 12602. .

H.R. 1284 was approved by the Subcommittee on Retirement and
Employee Benefits by a unanimous voice vote and the full committee
ordered the bill, as amended, favorably reported by a unanimous voice
vote.

SUMMARY

The first section of the bill removes the 30-day maximum ecredit for
lump-sum leave payment purposes to allow an employee to receive
lump-sum payment during the year of his separation for leave earned
during that year above the current maximum carryover limitations,
and for leave which was lost and subsequently restored under section 3.

Section 2 allows an employee whose employment is not limited to
less than 90 days to take earned leave during the first 90 days of
employment.

Section 3 would allow crediting of leave in excess of current maxi-
mums if leave was lost unavoidably through administrative error,
exigencies of public business, or illness. In cases of administrative
error, restitution would be retroactive to June 80, 1960. Tn cases of
exigencies of public business and illness. annual leave would have to
be scheduled in advance before the provisions of the bill would go into
effect.

Leave lost and restored for these reasons would be placed in a
separate leave account, the use of which would be governed by Civil
Service Commission regulations.

Section 4 would allow an employec to whom excess leave has been
erroneously credited to pay back the leave by lump sum, installment
payments, or by charging it against future earned leave.

Section 5 provides that the retroactive feature for leave lost through
administrative error will also apply to former employees provided
that a claim is filed for or by the employee. :

Section 6 provides the same retroactive feature for present and
former employees of the Postal Service for leave which acerued after
June 30, 1960 and prior to July 1, 1971 when the Postal Service was
established.

Section T allows civilian employees of the Federal Government who
are missing in action to receive payment for accumulated leave over
and above current statutory maximums.

STATEMENT

ILR. 1284 makes several changes in the administration of the leave
system covering more than 2 million Federal employees and corrects
several minor long-standing inequities. The bill does not alter the
formula by which annual leave is acerued.

Several of the problems which FLLR, 1284 is designed to solve arise
from provisions of law which limit the amount of leave an employee
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may carry over from one leave year to the next. For domestic employ-
ees, the maximum carryover is 30 days, and for employecs serving
abroad, it is 45 days. Thus if an employee is carrying his full 30-day
maximum and fails to use leave accruing during a particular leave
year, he loses those days which he does not use.

In most. cases, the employee chooses on his own volition not to use
the leave and therefore he should not be allowed credit for the unused
leave. ITowever, in cases where leave is lost through no fauit of the
employee, the committee feels that present carryover limitations re-
sult in an inequity for the employee.

According to testimony, employees most often lose leave because of
administrative error, exigencies of public business, or sickness during
a time when annual leave is scheduled. Also, employees who are pris-
oners of war or missing in action obviously cannot use acerued leave.

Leave lost through administrative error is the most obvious exam ple
of the injustice caused by the otherwise acceptable maximum limita-
tions. In some cases, the employee himself is unaware of the amount of
leave to which he s entitled. Therefore, an administrative error may
be perpetuated for years. When the error is finally discovered, the am-
ployee has no choice but to forfeit the leave to which he would have
heen otherwise entitled if, in the meantime, he has built his leave up to
his maxinum carryvover.

(learly, justice’ would dictate that an employee should not suffer
because of official error.

The questions of exigencies of public business and sickness are no
less compelling to the committee. If an employee has a reasonable
expectation that he can take accrued annual leave and that leave is sub-
sequently denied bocause he cannot be spared, then the employee should
have an opportunity later to use that leave regardless of current maxi-
mum limitations. One illustration of this problem is involved in a
Comptroller General’s decision which is set forth below.

('oMPTROLLER GENURAL OF THE UNTTED STATES,
Washington, D.C., September 18, 1969.
B-167353.
Mrs. Krrerrepa C. FEsmn,
Authorized Oertifying Officer,
National Labor Relations Board.

Drar Mzs. Frsmme: We refer to your letter of September 5, 1969,
requesting our decision concerning the propriety of certifying for
payment a payroll voucher covering annual leave to the credit of an
employee which was forfeited by the expiration of the temporary ap-
pointment under which he was serving. )

The pertinent facts are related in your letter as follows: A hearing
examiner of the National Labor Relations Board reached the manda-
tory retirement age of 70 on Septen iber 30, 1965. Because at the time
he was working on a difficult case he was requested to remain on duty
and continue the case. The employee continued on duty under terapo-
rary appointments and on April 1, 1969, the Civil Service Commission
authorized a temporary appointment not to exceed J uly 29, 1969, ex-
cept that he could be separated earlier at the will of the appointing
officer or at the disposition of the case to which he was currently
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assigned, whichever occurred first. In accordance with the terms of
the authority granted by the Civil Service Commission the employee
finally was separated on July 29, 1969, at which time he had 112
hours annual leave to his credit which could not be included in a’
lump-sum payment. You now want to know whether he may appro-
priately be paid for such leave apparently be extension of his scpara-
tion date or otherwise.

We understand that the 112 hours represented current accrued
leave in excess of the maximum amount authorized to be included in
his lump-sum leave payment.

5 U.S.C. 5551 is in part as follows:

“(a) An employee as defined by section 2105 of this title or an
individual employed by the government of the District of Colum-
bia, who is separated from the service or elects to receive a lump-
sum payment for leave under section 5552 of this title, is entitled
to receive a lump-sum payment for accumulated and current
acerued annual or vacation leave to which he is entitled by statute.
The lump-sum payment shall equal the pay the employee or
individual would have received had he remained in the service
until expiration of the period of the annual or vacation leave,
except that it may not exceed pay for a period of annual or vaca-
tion leave in excess of 80 days or the number of days carried over
to his credit at the beginning of the leave year in which entitle-
ment to payment occurs, whichever is greater. The lump-sum
payment is considered pay for taxation purposes only.”

The quoted statutory provision makes no exception to the application
of the limitation contained thereir on the amount of leave for inclusion
in a lump-sum payment even though the exigencies of the service
and/or the limitations on an employee’s appointment prevent him
from taking annual leave in kind such as here.

Morcover, since the employee actually was separated as required by
the terms of his appointment, we are aware of no basis upon which
such period of employment now may be extended to include the leave
which could not be included in the lump-sum payment.

We note that there presently is pending in the House of Representa-
tives a bill, H.R. 282, 91st Congress, which would permit employees to
be paid for annual leave which otherwise is forfeited by reason of the
lack of opportunity for, or inability of, such officer or employee to use
the leave becausc of the exigencies of the public business. However, the
bill does not contain any retroactive provision. See also H.R. 16890,
90th Congress; S. 1543, 90th Congress; H.R. 5947, 89th Congress and
similar bills in prior Congresses.

Accordingly, the voucher, which is returned herewith may not be
certified for payment.

Sincerely yours,

R. F. Kurier,
(For the Comptroller General of the United States).

If an employee becomes i1l during or prior to scheduled annual leave,
we feel that he should be able to use that leave at a later date. The Civil
Service Commission argues that an employee may use annual leave
while he is sick in order to avoid loss of annual leave. However, this
argument ignores the basic purpose of annual leave which is to give
an employee time for vacations or other purposes not related to illness.
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To ease the administration of the above two provisions, the bill con-
tains provisions that annunal leave must have been scheduled in advance
in order for lost leave to be credited. This would be subject to Civil
Service Comrmission regulations, and the committee feels that the
regulations should be liberal. All that should be required is that the
employee make a bona fide, formal, and timely request for leave and
that the request be approved.

The Civil Service Commission suggested that language be added to
H.R. 1284 that an employee must request leave by November 1 of any
vear in order to be eligible for recrediting if leave is lost due to exigen-
cies of public business or sickness. The committee feels that specific
provisions of this nature should more properly be the subject of regu-
lation. While the committee does not oppose the concept of a cut-off
date for this purpose, we do feel that the Commission proposal is too
restrictive. A December 1 cutoff date would be fairer and more realistic.

The committee does not want to establish a precedent for the even-
tual elimination of the present maximum carryover of leave. This lim-
itation has a beneficial effect in that it encourages cmployees to use
leave rather than hoard it. Therefore, the bill provides that leave lost
and recredited threugh the provisions of the bill will be credited to
a special leave account the usa of which will be governed by Civil
Service Commission regulations. If the leave is not used and the em-
ployee leaves the service within the time limits prescribed by the
Commission, the employee would receive lump-sum payment. It is
expected that reguiations will be drawn designed to encourage em-
ployees to use jeave in the special account if possible and feasible.
However, no regulation should be drawn which in itself might pre-
vent the use of current accrued leave. The Commission also should
allow ample time. perhaps 2-3 years, for an employee to use leave
credited to the special account.

The bill also provides for ump-sum payment for leave accrued
above current maximums during the vear of the emplovee’s separation.
Section b551(a) of title 5 now limits this lump-sum payment to 30
days, unless an emplovee ig carrying leave in excess of such maximum
under prior legislat-on. This limitation is repealed by this bill.

Durng the final vear of separation, an employee may earn as much
as 26 days of annual leave. Under current law, if the employee has
30 days of acecumulated leave he must use these 26 days or lose them.
This gives rise to numerous situations where emplovees take extenced
periods of leave just prior to the date of separation. This in turn causes
administrative difficulties since a vacaney is not created until an em-
plovee is actually off the rolls. This provision would eliminate the
necessity of an employee in this circumstance to use his leave or lose it.

Another provision of the bill allows employees whose appointments
are not limited to less than 90 days to take earned leave during their
first 90 days of their emp]ovmﬂnt Currontly, section 6303 (b) of title
5 prevents this. This provision wouldl in no way increase the amount
of leave a new employee could earn during his first year, However, it
has often been noted that new emplovees frequently have to find lodg-
ing, move furnishings, apply for licinses, and do many other thmrrs
connected with moving and the taking of a new job. Allowing em-
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ployees to take leave during the first 90 days would reduce this hard-
ship at no cost to the Government.

Another section of H.R. 1284, proposed by the Civil Service Com-
mission, would allow an employee to whom excess leave has been
erroneously credited to pay back the leave by lump sum, installment
payments, or by charging it against futute earned leave. Currently,
unless payment is waived, an employee is required to repay in lump
sum unless current leave is available.

The provisions allowing eivilian employees who are missing in action
during the period since January 1, 1965, to receive payment for leave
accumulated over current maximums is manifestly just. These em-
ployees who have sacrificed a significant part of their lives obviously
cannot take leave which they accrue. There are 15 employees who are
in this category. They continue to draw all pay and benefits to which
they would normally be entitled. The law establishing maximum car-
ryover limitations for annual leave clearly did not contemplate em-
ployees in this status.

During the 92d Congress the committec considered and rejected an
amendment to include current employees of the Postal Service in
H.R. 12602. The majority of the committee felt that the details of the
Postal Service’s leave system should continue to be a subject of collec-
tive bargaining as contemplated by the Postal Reorganization Act of
1970. However, it is the opinion of the committec that the retroactive
feature with regard to annual leave lost through administrative error
should apply to former employecs of the Post Office Department and
current employces of the Postal Service who lost leave which ac-
crued prior to the creation of the Postal Service on July 1, 1971. To
insure that current or former employees of the Postal Service are
treated fairly, the committee has ineluded provisions that such em-
ployees would be eligible for payment for leave lost through adminis-
trative error in any department or agency provided that the leave
was accrued between July 1, 1960, and June 30, 1971,

In connection with these provisions, which appear in the amended
section 6 of the bill, the Postal Service requested that language be
included in the bill to specify that the lump-sum payments to former
Post Office Department employees should be made out of moneys in
the Treasury not otherwise appropriated. In support of their request,
the Postal Service referred to section 2002(a) (2) of title 89, United
States Code, which provides that “all liabilities attributable to opera-
tions of the former Post Office Department shall remain liabilities of
the Government of the United States * * *.”

It is not clear whether the provision cited above is applicable to the
liability created by this act, since section 1005 (e) of title 39 provides
that annual leave of employees of the Postal Service, whether acerued
prior to or after commencement of operations of the Postal Service,
shall be an obligation of the Postal Service. However, the commit-
tee’s decision to exclude the language suggested by the Postal Service
was based on the committee’s belief that such language constitutes an
appropriation of funds which more properly is for the consideration
of the Committee on Appropriations. Since the provisions of section 6
will establish a new obligation for the Postal Service, the provisions
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should be considered as a basis for the Postal Service to request an
additional appropriation to cover the obligation.

SrcTIoN ANALYSIS

Subsection. (a) of the firsé section of the reported bill amends section
5551 (a) of title 5, United States Code, to authorize a lump-sum pay-
ment, for all of the annnal leave standing to the credit of an employee
at the time of his separation from the service. Under existing law, an
employce who separates from (Fovernment service or who enters on
active duty in the armed services is entitled to receive lump-sum pay-
ment, for the annua! leave to his credit. However, that payment now
is limited to 30 days of annual leave or the number of days carried over
to the employee’s credit at the beginning of the leave year in which
entitlement to payment occurs, whichever is greater. This amendment
will abolish that lTanitation and will havethe effect of authorizing pay-
ment to the employee for all of the annual leave accrued during the
vear of his separation notwithstandire that the total amouvnt of accu-
mulated and acerued leave to the employee’s credit at the time of his
separation may exceed his annual leave ceiling under section 6304 of
title, 5 UInited States Code. ‘

Subsiection. (b) of the first section of the bill amends section 5551 (o)
of title 5, United “tates Clode, relating to officers who are excepted
from the anaual and sick leave provisions of chapter 63 of title 5 by
section 6301{2) (x)-(xii) of that title. This is a technical amendment
which is made necessary by the preceding amendment to section 5551
(n) of title 5,

Section 2 of the bill amends seetion 5303 (b) of title 5, United States
Code, to eliminate the ban on the use of annual leave during the first
90 days of employment for all employees except those with temporary
appointments limited to less than 90 days. Under existing law, an em-
ployvee, regardless of the nature of his appointment, may not vse
annual leave during the first 90 days of hs serviee, even though he
earns annual leave during that periodl. The amendment made by this
section of rhe bill will allow employecs with appointments of 90 days
or more to be granted annnal leave from the dates of their
appointments.

Section 3 of the oill proposes to add a new subsection (d) to sec-
tion 6304 of title 5, United States Code. Under the existing provi-
sions of scction 6304 most employees carry forward from one leave
year to the next a maximum of 30 days of annual leave. Any leave
in excess of 30 days which is not used by an employce befere the start
of the new leave vear is forfeited by operation of section 6304 (a) re-
gardless of the reasons for the employee’s failure to use such leave.

Generally, paragraph (1) of the new section 6304(d), as added by
section 3 of the bill, provides that annual leave which is lost by opera-
tion of section 6304 because of administrative error, exigencies of the
public business, or sickness of the employee, shall be restored to the
employee’s leave account. |

With respect to annual leave lost hecause of administrative error,
the authority to restore such lost leave includes any annual leave which
acerued after June 80, 1960, but was forfeited under section 6304 of
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title 5. The fact that the error may have been committed on a date
prior to June 30, 1960, would not preclude the restoration of annual
leave under the new subsection (d) if such error actually caused a loss
of annual leave which accrued after June 80, 1960. ] )

With respect to annual leave lost because of the exigencies of the
public business or sickness of the employee, the authority to restore
such leave would apply only to annual leave which was scheduled in
advance of the date that the employee desired to take such leave. These
provisions apply only to leave which is lost on or after the date of en-
actment of this act.

The committee intends that for purposes of complying with the
“scheduled in advance” requirement, some formal documentation will
have to be furnished to show that the employee, a reagonable time be-
fore the end of the leave year, did, in fact, request a certain amount
of annual leave in advance, that such request was approved by the
appropriate authority, and that such annual leave was lost due to
exigencies of the service or sickness of the employee.

Paragraph (2) of the new section 6304 (d) provides that any annual
leave which is restored to an employee under the authority of para-
graph (1) of that section and which is in excess of the employee’s an-
nual leave ceiling shall be credited to a separate leave account. The
restored leave then will be available for use by the employee within
reasonable time limits to be prescribed by regulations of the Civil
Service Commission. Paragraph (2) further provides that in the case
of an employee who separates from the service or who enters on active
duty in the armed services, any leave credited under that paragraph
which is unused and still available to the employee under the timo .
limits prescribed by the Civil Service Commission shall be included in
the lump-sum payment authorized under section 5551 or 5552(1), as
applicable, of title 5.

With respect to employces who enter on active duty in the armed
services, the annual leave credited under paragraph 2) may not be
retained to the credit of the employee under section 5552(2) of title 5.
;I‘he employee will be required to take a lump-sum payment for such
eave.

Section 4 of the bill proposes to add a new subsection () to section
6302 of title 5. The new subsection (f) will permit an employee who
has used excess annual leave erroneously credited by his agency to
elect to refund the amount of pay received for that excess leave by
lump-sum or installment payments or to have the excess leave carried
forward as a charge against his subsequent annual leave earnings.
Under existing law there is no authority to liquidate an annual leave
deficit by charging such excess leave against future leave earnings.
The authority provided under this amendment will parallel the pres-
ent procedure for liquidating advanced sick leave.

Under the authority of section 5584 of title 5, an agency may, under
certain conditions, waive an overpayment of pay resulting from an
employee’s use of erroneously credited annual leave. If the employee
is granted such a waiver under section 5584, the provisions of the new
section 6302 (f), of course, would not be applicable.

Section 5 of the bill applies to former employees who are not on the
rolls of the Government on the date of enactment of the act. The sec-

H. Rept. 456, 93-1—2
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tion provides that a claim may be filed by a former employee for
annual leave which accrued after June 30, 1960, but, because of admin-
Istrative error, was lost by operation of section 6304 of title 5, United
States Code. This benefit is similar to that granted under section & of
the bill with respect to employees presently on the rolls. The claim
must be filed with the agency by which the former employee was em-
ployed at the time the lump-sum payment provisions of 5 U.S.C.
5551 last became anplicable to him and must be filed within 3 years
immediately following the date of enactment of the act. The lump-sum
payment for the annual leave will be made at the salary rate in effect
on the date the lump-sum payment provisions lost become applicable
tothe emplayee.

Seetion 5 does not apply to former employees of the former Post
Office Department or to former employees of the 17.S. Postal Service.
These employees are covered specifically under section 6 of the bill.

moection 6 of the bill, as amended by the committee. applies to emn-
plovees of the TS, Postal Service, former employees of the Postal
Service, and former emplovees of the former Post Office Department.

Under the provisions of the Postal Reorganization Act of 1970,
Public Law 91-375, employees of the Postal Service are not covered
by amendments to the annual and sick leave provisions of chapter 63
of title 5. Therefore, the amendments to those leave provisions which
are proposed in sections 1 through 4 of the bill would not apply to
employees of the Postal Service, and the provisions of section 5 of the
bill relating to former employees do not apply to former employees of
the U.S. Postal Service. Also, the provisions of section 5 have bzen
made inapplicable to former employees of the former Post Office
Department who never became employees of the 11.S. Postal Service.
Accordingly, specific authority is provided by this section of the bill
to enable employees of the Postal Service and former employees of the
Post Office Department or of the Postal Service to receive payment for
annual leave which was accrued after June 30, 1960, and before July 1,
1971 (the date on which such employees officially became employees of
the U.S. Postal Service), but was lost; because of administrative error.

Subsection (a) of section 6 applies to a former employee of the
Post Office Department, or a former employee of the U.S. Postal Serv-
ice who had prior civilian service with the Post Office Department. or
some other Federal agency, and who is not on the rolls on the date of
cnactment of this act.

Under this provision such a former employee is entitled to receive a
lump-sum payment for annual leave which acerued after June 30, 1960,
and before July 1, 1971, but, because of administrative error, wags Jost
by operation of section 6304 of title i, United States Code. The claim
for lump-sum payment must be filed with the U.S. Postal Service
within 3 years immediately following the enactment date of the act.

The lump-sum payment will be made by the Postal Service at the
employee’s salary rate that was in cffect on the date the lump-sam
payment provisions of section 5551 of title 5, or comparable provisions
of Postal Service regulations (applicable to a former employee of the
U.S. Postal Service) last became applicable to the former employee.

It is recognized that an employee may have received a lump-sum
payment for annual leave undcer the provisions of 5 U.S.C. 5551 on
more than one occasion. For purposes of the payment authorized under
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this provision, it is the date of the employec’s last lump-sum payment
under either section 5551 or comparable Postal Service regulations
that determines the salary rate at which such payment shall be made.

Under subsection (b) of section 6, a present employee of the U.S.
Postal Service who had prior civilian service with the Post Office De-
partment or other Federal agency is entitled to receive a lump-sum
payment for annual leave which accrued after June 30, 1960, and be-
fore July 1, 1971, but, because of administrative error, was lost by
olloemt{on of section 6304 of title 5. The claim for such payment must be
filed with the 11.S. Postal Service within 3 years immediately follow-
ing the date of enactment of the act. However, under this subsection,
the payment will be based on the employee’s salary rate which was in
effect on the date of enactment of the act.

Section 7 of the bill would amend section 5562 (a) of title 5, United
States Code, relating to employees in a missing status. Section 5562 (a)
now provides that an employee in a missing status (as defined in sec-
tion 5561(5) of title 5) s entitled to receive, for the period he is in
that status, the same pay and allowances to which he was entitled at
the beginning of that period or may become entitled thercafter. Under
existing law, however, such an employee forfeits all annual leave which
{)18 Iacerues in excess of the maximum leave accumulation permitted

v law.

Under the amendment proposed by this section of the bill, an em-
ployee in a missing status, on or after January 1, 1965, or his sur-
vivor, would be entitled to receive payment for all annual leave which
accrued on or after January 1, 1065, but which was forfeited under
section 6304 of title 5, United States Code. Payment for such leave
would be made at the employee’s rate of basic pay in effect at the time
the leave was forfeited. :

Cosr

There will be a cost saving to the Government upon adoption of the
provisions of the first section of the bill which will authorize lump-sum
payment for current accrued annual leave in excess of the ceiling at
the time the employee is separated. Both the Civil Service Commission
and the General Accounting Office report that a survey to obtain cost
estimates of sections 2 through 6 of the bill could not be justified and
that the cost of these sections would be minimal.

It is expected that the minimal cost of sections 2 through 6 of the
bill will be more than offset by the cost savings under the first section.

Section 7, relating to leave lost by employees in a missing status, is
estimated to cost $75,000. It is impossible to estimate the additional
cost for future years since the cost will depend on the number of em-
ployees in a missing status at the end of each year.

Acexcy RiporTs

There are set forth below the reports of the U.S. Civil Service Com-
mission, Department of State, and Office of Management and Budget
on H.IR. 1284. The initial report of the Civil Service Commission,
dated June 27, 1973, fully supported the provisions of IL.R. 1284 with
the exception of those provisions of the bill which authorized restora-
tion of annual leave lost because of sickness or exigencies of the public
business. Subsequently, the Commission advised the Committee, by
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letter dated August 23, 1973, that it has withdrawn its opposition. to
that provision of H.R. 1284 which would permit restoration of annual
leave lost because of exigencies of the public business.

U.S. Civir Servicr CoMMISSION,
Washington, D.C., June 27, 1972.
Hon. Tuanprus P. Duiskr,
Chairman, Committee on Post Office and Civil Service, House of
Representatives, Washington, D.C.

Dear Mr. Criarmrwan: This is in further response to your request. of
January 18, 1978, for a report on H.R. 1284, a bill “To amend title 5,
Ulited States Code, to improve the administration of the leave system
for Federa: employees.” Since the Commission has regulatory re-
sponsibility for the administration of this leave system, we are vitally
concerned with the contents of this bill.

We heartily endorse the basic purpose of this bill and fully support
most of its features, but have serious reservations about two of them,
namely, restoration of annual leave lost due to sickness and to exigan-
cies of the public business. The Commission believes that enactment of
these latter provisions would seriously compromise the basic purpose
of the annnal leave system.

We see no need for restoration of annual leave supposedly lost be-
cause of sickness. I'roblems usually arise only where employees incur
extended periods of illness late in the year, without having made much
prior use ot annua' leave. Employees can avoid forfeiture of anmial
leave by requesting that a portion or all of any absence due to sickness
be charged to annnal rather than to sick leave, provided the request
is inade on a timely basis. It is usually just a hope that the annual lesve
may subsequently be taken, without realistic appraisal of whether svch
an opportunity will be available, which results in eventual forfeiture
of annual leave. We do not believe that it is hecessary or proper that
this change in legislation be enacted.

The Commission also opposes any change in the law to provide
resioration of annual leave supposedly lost because of exigencies of
the public business. We believe that any such amendment would re-
move that pressure on both supervisor and employee which experience
has demonstrated is necessary to ensure that leave time is eﬁlectively
planned. We have no doubt that such an amendment would tend to
vreate more inequities than it would correct. We can see the prolifera-
tion of “exigencies,” which could produce complaints of collusion and
diserimination. Such a provision also would generate numerous griev-
ances and appeals. Accordingly, we urge that this provision be deleted.

[, nonetheless, this provision is retained, we believe the substitute
Janguage we are attaching will provide some degree of statutory con-
trols and limitations. Although it might be argued that controls for
this purpose could he established by regulations, the process is by no
means simple, for the variety of situations to be encountered can be
expected to be numerous and their significance in terms of real “exigen-
cies” can eagsily vary from one agency to another., Administration by
regulation would thus involve tremendous difficulties. Actually, the
employing agency alone is in the best position to evaluate, in the light
o existing circumstances, whether or not an exigency of the public
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business prevailed at the time. The language would require that each
case of leave restoration be approved by the agency head. Placing the
responsibility for decision at the level of “head of agency” is not with-
out precedent, for the Congress did just that several years ago In
Public Law 90-616 by requiring decision at that level for waiver
of overpayments in cases involving administrative error. Also, such
action would engender a long-needed recognition by management offi-
cials of the importance of proper leave-scheduling as a part of manage-
ment responsibility.

Provision is made that a claim must be filed for the restoration of
leave lost because of circumstances attributed to exigencies of the
public business. This not only gives the employee the right to file a
claim when he feels he has been treated unfairly, but appropriate -
agency officials also may file in his behalf when they feel the circum-
stances were such as to warrant this action.

Also, a requirement has been added that may possibly assure that
the employee assumes his proper share of the responsibility for use of
leave. Under this provision, the lost leave would be considered for
restoration only if it had originally been requested on a timely basis
and a grant for its use had been refused or, if approved, subsequently
revoked, and in either case it was the exigencies of the public business
that prevented its use before the end of the leave year. This presumes
formal documentation of the approval and scheduling of such leave.
Management, of course, will still have the responsibility for assuring
that employees do not approach the end of the leave year with so
much leave to their credit that scheduling its use is near impossible.

In addition, with regard to Section 5 of H.R. 1284, we see inequities
as well as serious administrative difficulties arising as the result of the
provisions in Section 6, which are intended to cover employees of the
former Post Office Department.

The intent of the retroactivity provisions is to provide, to the extent
possible, for those employees who are now separated from Federal
service, benefits comparable to those provided for employees currently
on the rolls. For the latter, the lost annual leave would be recredited
in one amount to a special leave account for subsequent use or, if sepa-
ration from service occurs before there is an adequate opportunity for
its use, a lump-sum payment for the remaining leave would be made
at the salary rate in eiffect at the time of separation from service or
from the leave system. For the former, all the lost leave would be re-
stored as one amount determined as of the date the administrative
error was adjusted, to be paid for at the salary rate in effect at the
time a lump-sum payment would thereafter have been first available
under the law, at the time of separation from service or from the
leave system. The determination as to which agency is responsible for
payment, and the amount to be paid, is thus simplified.

However, because of the implications of the provisions in Section 6
of the bill, the above procedures might appear to be precluded. Sec-
tion 6 implies the loss of annual leave for periods of time coinciding
with the employee’s service in different agencies, and attempts to place
responsibility for lump-sum payments on each of the particular agen-
cies involved, at salary rates in effect at termination of employment
in each of those agencies. Such a precept is contrary to the manner
in which the leave laws have long operated—with loss of leave occur-
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ring only at separation or at the end of the leave year, with leave being
subject to transfer from one agency to another (including the former
Post Office Department), and with responsibility for lump-sum pay-
ment resting with the final employing agency preceding a breal: in
service or separation from the leave system.

With this splintering of responsibility for payment, the employee
will not know where and how to file a claim. The agencies will find it
very difficult to determine “Who pays what,” since usually the needed
records will be in the employee’s personnel folder and there is only
one such fi.e. The bill’s language (in Section 6) has the further in-
equitable effect of permitting payment at his final salary rate to an
employee who remained with the same agency until separation, while
requiring payment at varying rates and by different agencies for an
employee who happened to transfer between agencies prior to the t e
the administrative error in his leave earnings was discovered.

Also, even for employees currently on the rolls in other agencies, it
would require a lump-sum payment for, rather than recredit for use
of, that annual leave supposedly lost during employment with the
former Post Oflice Departmert; this appears contrary to a basic in-
tent of the bill.

In addition, the present language of Section 6 will not provide for
Post. Offico Department employees any lost leave acernals for the first
six months of the 1971 leave year, as apparently is intended, since for-
feiture of this leave under 5 U.S.C. 6304 could not have occurred prior
to July 1, 1971, as indicated, but only as of the end of the 1971 leave
year,ie. January 8. 1972.

Since it appears the purpose of Section 6 is to provide the reiro-
activity feature for annual leave lozt due to administrative error to -
present or former employees of the U.S. Postal Service and former
employees of the Post Oilice Department, but not to exceed June 30,
1971, we believe this benefit can best he included by slight modification
of the language of Section 5, rather than by introduction of additional
procedures that tend to complicate its administration. This would elim-
mate any need for the present Section 6. We do not believe this will
create any undne burden for the U.S. Postal Service; in fact, it may
well result in less cost to that Service. The Postal Service specifically
recommended the language which appears in the attachment, “. . . ex-
cept that payments imposed by this Act on the former Post Office De-
partment shall be made out of moneys in the Treasury not otherwise
appropriated . . .”

Under the circumstances, we are attaching a proposed rewrite of
Section 5 which incorporates the intent of Section 6, eliminates the
technical inadequacies, is in consonance with operating principles in
present, leave laws, and provides for smoother and more equitable ad-
ministration of the benefit being granted. The United States Postal
Service has no objection to this revision.

The Offica of Management and Budget advises that from the stand-
point of the Administration’s program there is no objection to the sub-
mission of this report.

By direction of the Commission:

Sincerely yours,
RozerT Hamrron, Chairman.
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U.S. Crvin Service COMMISSION,
Washington, D.C., August 23, 1973.
Hon. Tmapprus J. Dursxr,
Chairman, Committee on Post Office and Civil Service, House of Bep-
resentatives, Washington, D.C.

Drar Mr. Crratryan : This letter is to advise you of a change in the
Administration’s position on H.R. 1284, a bill “To amend title 5,
United States Code, to improve the administration of the leave sys-
tem for Federal employces”. )

In our previous report of June 27, 1973, on this bill, we fully en-
dorsed its basic purpose and many of its provisions, and we continue
to support them.

We found ourselves in opposition, however, to that feature of the
bill which would restore annual leave lost because of exigencies of the
public business. Our opposition to this particular feature was based
primarily on a belief that more effective planning and scheduling of
annual leave used by management and employees was the key to solv-
ing the relatively few instances in which leave was lost for this reason,
rather than legislative relief,

We continue to believe that it is essential for management and em-
ployees to take positive measures to assure that annual leave is prop-
erly scheduled to the maximum extent possible throughout the leave
year. If ILR. 1284 is enacted into law, implementing regulations and
mstructions issued by the Commission will focus specifically on agency
management’s respongibility in this regard. We expect also to include
whatever controls are indicated to assure that before leave may be
restored, its prior use was denied because of operational demands,
rather than because of poor scheduling or for other reasons.

The National Aeronautics and Space Administration (NASA) re-
cently brought to our attention a situation in which management is
unable to schedule annual leave use for many employecs because of
urgent mission requirements. These employees are involved in the
launch and flight operations of manned space missions in the Skylab
Program. Because their services are urgently required for such duties
all during leave year 1973, many employees will forfeit some and some
¥7ill forfeit most of their annual leave because it cannot be scheduled

or use.

The space mission demands confronting NASA management at this
time is illustrative of the kind of situation that may arise which pre-
cludes granting all of the annual leave employees might otherwise
take to avoid forfeiture. While these kinds of situations occur infre-
quently, they can develop in other agencies.

For this reason, we now believe it desirable to have general statutory
authority available to permit the restoration of leave that could not
be used because of operational demands. Accordingly, we are with-
drawing our opposition to that feature of the bill which would restore
annual leave which was scheduled in advance but was lost because of
true exigencies of the public business.

The Office of Management and Budget advises that from the stand-
point of the Administration’s program there is no objection to the sub-
mission of this report.

By direction of the Commission :

Sincerely yours,
Roserr Hameron, Chairman.
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DEPARTMENT OF STATE,
Washington, D.C., June 26, 1973,
Ion. THADDEUS J. DULSKI,
Chairman of the Post Office and Civil Service Committee, House of
Representatives, Washington, D.C.

Dpar Mg, Cramman : In further reference to your letter of April 2,
1973, we subrait the following views on H.R. 1284, a bill to improve
the administration of the leave system for Federal employees.

The Department is principaily interested in section 7 of HL.R. 1284
which would authorize payment to civilian employees for leave they
are required to forreit while interned by a hostile force, held captive
by terrorists, or otherwise counted in a missing status anywhere in
the world. Leave is forfeited becanse employees in such circumstances
obviously cannot take leave and they are limited by 5 U.S.C. 6304 on
the amount of annual leave that they may accumulate,

The amendment woulid be effective January 1, 1965 in order to bene-
fit the 15 civilian employees, or their snrvivors, who were, or are
believed to have been captured and imprisoned in the recent conflict
in Southeast Asia. The estimated tofal cost of payments under this
provision to these 15 employees or their survivors is $75,000.

The Department believes that this is a well deserved benefit for
employees who have been called upon to make such an extraordinary
sacrifice—one. Foreign Service officer Douglas K. Ramsey, was hald
captive for seven vears, most of the other 15 employees for five vears
We believe there 1s general agreement that this amendment should be
enacted. Last year, bills to provide such a benefit to both military and
civilian personnel were introduced. The bill for military personnel was
enacted as P.I. 92-596. The amendrent for civilian employees was
mcorporated in H.RR. 12602 which was passed by the House on June 19,
1972 but was not considered by the Senate before its adjournment.
ILR. 1284, rhe current bill. is identical to H.R. 12602 of last vear. It
contains some other leave amendmenis which were opposed last year
by the Civi® Serviee Comrission and which we understand the Com-
miassion plans to ophose again this vear,

The Department believes it important from the standpoint of equity
to provide comparable benefits to civilian and military personnel who
were eaptured or in a missing status during the recent conflict. Since
the leave amendment has been enacted for military personnel, this
males it nrgent that a comparable benefit that weuld be provided by
section 7 of FI.R. 1284 be enacted promptly. Accordingly, in order to
avoid Turther delavs, we recornmend that you make this amendment
the subject of a separate hill so that it mav be acted wpon promptly.

The other provisions of H.R. 1284 would make additional technieal
changes in the portions of title 5 governing leave and the Department
wishes to defer to the views of the Civil Service Commission on those
matters.

The Department has been informed by the Office of Management
and Budget that there is no objection to the submission of this report
from the standpoint of the Administration’s program.

Sineerelv,

MarsiTALn, WRIGITT,
Assistant Seeretary for Congressional Relations.
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Exrcurive OFFICE OF THE PRESIDENT,
Orrice oF MANAGEMENT AND BUDGET,
Washington, D.C., June 28, 1973.
Hon. Taapbrus J. DUunskr,
Ohairman, Commitiee on Post Office and Civil Service, House of Rep-
resentatives, Connon House Office Building, Washington, D.C.

Duar Mr, Caairman: This is in reply to the Committee’s request
for the views of this Office on ILR. 1284, “To amend title 5, United
States Code, to improve the administration of the leave system for
Federal employees.”

IT.RR. 1284 would authorize payment for leave acerued in the year
of separation, over and above the maximum payment permitted under
lump-sum law restrictions; would repeal the existing ban on use of
annual leave for the first 90 days after appointment, for employees
hired for 90 days or longer; would authorize carryover of leave lost
through administrative error, exigencies of the public business or sick-
ness; and would authorize payment of leave forfeited by an employee
by reason of missing status.

In its report, the Civil Service Commission generally endorses H.R.
1284 but recommends deletion of the provisions concerning restora-
tion of leave lost through exigencies of the service or sickness. The
Department of State recommends that section 7, concerning leave lost
in missing status, be treated as separate legislation in order to expedite
Ppassage of that provision.

‘We coneur with the views expressed by the Civil Service Commis-
sion and the Department of State and, accordingly, recommend enact-
ment of I.R. 1284 if it is amended accordingly.

Sincerely,
Wirrrep . RomMmeEr,
Assistant Director for Legislative Reference.

Cuanees IN Extsting Law Mape By THE BIiut, as Reporred

In compliance with clause 3 of Rule XTII of the Rules of the House
-of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
-enclosed in black brackets, new matter is printed in italics, existing law
in which no change is proposed is shown in roman) :

TITLE 5, UNITED STATES.CODE

* % * * ® " *

Subpart D—Pay and Allowances

% & & & : ® # *
CHAPTER 55—PAY ADMINISTRATION
R ] & * % ® £ ®

H. Rept. 456, 93-1—3
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SUBCHAPTER VI—-PAYMENT FOR ACCUMULATED AND
ACCRUED LEAVE

§ 5551. Lumpsum payment for accumlated and accrued leave on
separation

(a) An employee as defined by section 2105 of this title or an irdi-
vidual empioyed by the government of the District of Columbia, who-
is separated from the service or elocts to receive a lump-sum pay-
ment for leave under section 5552 of this title, is entitled to receive
a lump-sum payment for accumulated and current accrued annual
or vacation leave to which he is entitled by statute. The lump-sum
payment shall equal the pay the employee or individual would have
received had he rernained in the service until expiration of the period
of the annual or vacation leave][, except that it may not exceed pay for
a period of annual or vacation leave in excess of 30 days or the num-
ber of days carried over to his credit at the beginning of the leave
year in which entitlement to payment occurs, whichever is greater].
The lump-sam payment is considered pay for taxation purposes only.

* s % * * * *

(b) The accumnulated and current accrued annual leave to which
an officer excepted from subchapter I of chapter 63 of this title by
section 6301(2) (x)-(xii) of this title, is entitled iinmediately before
the date he is excepted under that section shall be liquidated by a
lump-sum payment in accordance with subsection (a) of this section
or subchapter VIII of this chapter, except that the payment is[—

[(1)] based on the rate of pay which he was receiving immedi-
ately before the date on which section 6301(2) (x)—(xii) of this
title became applicable to him[ ; and

[(2) made without regard to the limitation in subsection (a)
of this section on the amount of leave compensable].

* # % * & * *

SURCITAPTER VII--PAYMENTS TO MISSING
EMPLOYEES
% % * * * * e
§5562. Pay and allowances; continuance while in a missing
status; limitations
{a) An employec in a missing status is entitled to receive or have
credited to nis account, for the period he is in that status, the samne
pay and allowances to which he was entitled at the beginning of that
period or may become entitled thereafter. Notwithstanding any otler
provision of law, an employee i a missing status on or after Janvary 1,
1965, is entitled to payment for annual leave which accrued fo nis
account on. or after January 1, 1965, but which was forfeited under
scction 63014 of this title because le was unable to use that leave by
wirtue of his missing status. Such payment shall be at his rate of basic
pay ineffect at the time of forfeiture.
* * * ® * * *
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CHAPTER 63—LEAVE

* * # * % # *

SUBCHAPTER I—ANNUAL AND SICK LEAVE

* * £ £ ® L %
§ 6302. General provisions
(a) L
* * & * % * *

(f) An employee who uses excess annual leave credited because of
admenistrative error may elect to refund the amount received for the
days of excess leave by lump-sum or installment payments or to hove
the excess leave carried forward as a charge against later-accruin,
annual leave, unless repayment is waived under section 5584 of thas
title.

* & #* * * # *

§ 6303. Annual leave; accrual

(b) Notwithstanding subsection (a) of this section, an employee
[is entitled to annual leave under this subchapter only after bemng
currently employed for a continuous period of 90 days under one or
more appointments without a break in service. After completing the
90-day period, the employee is entitled to be credited with the leave
that would have accrued to him under subsection (a) of this section
except for this subsection] whose current employment is limited to
less thom 90 days is entitled to annual leave under this subchapter only
after being currently employed for a continuous period of 90 days
under successive appointments without a break in service.

* * L] ® * & #

§ 6304. Annnal leave; aceumulation

(a) Except as provided by [subsection (b)J subsections (b) and (d)
of this section, annual leave provided by section 6303 of this title,
which is not used by an employee, accumlates for use in succeeding
years until it totals not more than 30 days at the beginning of the first
full biweekly pay period, or corresponding period for an employec
who is not paid on the basis of biweekly pay periods, occuring in a
year.

® * % * * * *

(d) (1) Annual leave which is lost by operation of this section be-
cause of—
(4) administrative error when such error causes a loss of an-
nuel leave otherwise aceruable after June 30, 1960 ;
(B) ewxigencies of the public business when such annual leave
was scheduled in advance; or
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(€7 sickness of the employee when such annual leave was sched-
wled in advance;
shall be restored to the employee.

(2) Awnual leave restored under paragraph (1) of this subsection
which is in excess of the momimum leave accumulation permitted by
law shall be credited to a sepurate leave account for the employee end
shall be available for use by the employee within the time limits pre-
seribed by regulations of the Civil Service Commission. Leave credited
wuder this paragraph but unused and still ovailable to the employee
wnder the regqulations preseribed by the Commission shall be included
in the lump-sum payment under section 5651 or 5568(1) of this title
but may not be retained to the credit of the employee under section
5558(2) of this title.

* * * * * * *

C
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